In this context, the purposes of this research are: to identify the specificities of wrongfulness as a condition of the obligations determining the compensation of damage caused by the judicial authorities, namely the unlawfulness of their decisions, acts and/or omissions, and to make proposals on how to improve the legislation of Ukraine which governs this scope of legal relations.
The object of this analysis is the wrongfulness (unlawfulness) of a court's decisions, acts and/or omissions as a condition for tortious obligations.
The methodological basis of this analysis is presented by formal-logical, systemic, structural-functional and comparative methods, and by the method of analysis and synthesis.
The main body of research. First of all, it should be noted that we agree with the position of Olesia O. Otradnova 5 on a broad understanding of wrongfulness in tort relationships: any act that results in a violation of a person's rights, harming their property or moral interests, if the person was not entitled to harm-doing, is unlawful.
It is necessary to pay attention to the position of those experts 6 who believe that unlawfulness in the harm caused by public authorities has a special character and specific content: there is a "double" complex wrongfulness in such relations that has both civil and administrative (criminal procedural) components. That is, when deciding on the issue of the state's tort liability for harm caused by the exercise of power, the civil wrongfulness of such harm will be expressed in the public illegality of the powerful act that caused this harm. In itself, the fact of the infliction of damage does not indicate wrongfulness. In this case, the fault should not be defined as a fault in causing harm, but rather as the fault in carrying out a wrongful (unlawful) act. Within these relations there is a conflict between the legal presumptions concerning the legality and illegality of harming in private (civil) and public law. On this basis, the experts have concluded that in this case the fault and wrongfulness should not be considered from the standpoint of general tort. Furthermore, they find the current version of sections 1173-1176 of the Civil Code of Ukraine (hereinafter -CC of Ukraine) unsuccessful, since the application of the terms "illegal" and "regardless of fault" is acceptable only for the construction of general tort, under which the fault should be regarded as a fault in harm-doing, and illegality regarded as the wrongfulness of the harming. However, in this regard there is an opposite position in legal doctrine: when determining the illegality of harm caused by the state we should follow the general rule of general tort, that is, any infliction of damage by the authorities and their officials is wrongful, except as otherwise expressly provided by law. In other words, there should not be any exceptions to the general tort system for the obligations arising out of harm caused by the state. 7 We agree with the position of the scholars who think that the liability for wrongfulness in the infliction of damage by public (including judicial) authorities should not be considered from the standpoint of general tort. In these cases, the "illegality" indicates the presence of fault. So position of the scholars who propose applying the concept of "wrongful" or even "unfair" instead of the concept of "illegal" is, in our view, quite reasonable. 8 Therefore, in view of the provisions concerning the current legislation governing the legal sphere analysed in this paper, we will use the category of the "wrongfulness (unlawfulness)" of a court's decisions, acts and/or omissions. However, we believe that making changes to a number of legal acts governing relations on the compensation for damage caused by the judiciary, in replacement of the category of "illegal decisions, actions or omissions" in the category of "wrongful," would be a proper solution for the legislation of Ukraine.
It should be noted that in general, there are three forms of unlawful behavior as a result of which may be prejudiced: decision; action; inaction. 9 Decisions and actions as a form of expression of unlawful behavior are usually the same, because they express a certain activity. The difference between them is that decision is the kind of action that is provided by the legal actors (for example, government authorities, their officials) and is subject to an appropriate external design, making them suitable for enforcement. In contrast, with actions the external expression of wrongful conduct is quite possible without special design. Wrongful action against rules of law or subjective protected by the legal rights of the others is a form of unlawful behavior. With this form of unlawful behavior, a person carries out precisely the action that should not have been taken. This action violates a duty established by a legal prohibition. 10 That is why we consider it necessary to note that the possibility of expressing three forms of unlawful behavior, namely deci-sions, acts and omissions, are related to the obligation to compensate for damage caused by the judicial authorities.
Having analyzed the international and national levels of legal regulation pertaining to such relations, we can note the variety of legal systems' approaches concerning the definition and the list of unlawful decisions, acts or omissions of the judiciary, which may do harm to a person. The illegal activity or inactivity of the judiciary in criminal proceedings is characterized by the category "miscarriage of justice" (in the narrow sense 11 ) in the legislation of many countries. The same approach is used at the international (subsection 6 of section 14 of the International Covenant on Civil and Political Rights 12 ) and regional levels of legal regulations pertaining to the obligation to compensate for the damage caused by the judicial authorities (Article 3 of Protocol no. 7 to the Convention on protection of human rights and fundamental freedoms, 13 hereinafter -the ECHR). That is, a person's right to compensation for a miscarriage of justice in the exercise of criminal proceedings, such as an erroneous conviction, is envisaged. There are no normative definitions of a "miscarriage of justice" or specifying criteria for its concretization at the international and regional levels of legal regulation concerning compensation for damage caused by the judiciary. The opposite approach, namely the presence of legal definition or criteria specifying its content, can be observed at the level of national legal systems.
14 In addition, the issue of the nature and meaning of "miscarriage of justice" has been considered in detail in foreign and domestic legal doctrine. However, one should note that the doctrinal definition and content of this category does not always coincide with its statutory understanding. Thus, some foreign scholars 15 consider it necessary to interpret the category "miscarriage of justice" in several (or at least two) ways: narrowly (as noted above, refers to a miscarriage of justice in the exercise of criminal proceedings only) or broadly (a miscarriage of justice in the administration of justice, irrespective of the category of cases that may include not only the illegal final judgment, but also other illegal acts or omissions). As regards compensation for harm caused during the criminal proceedings, some scholars 16 offer an alternative approach to focusing on the international and regional level for identifying forms of wrongful conduct by judicial authorities and their officials; namely, by formulating a list of wrongful (unlawful) decisions, acts and omissions that could cause harm to a person and take features of a criminal, disciplinary offense or a judicial error. In other words, in this case "miscarriage of justice" is not a generic term used to name other forms of wrongful behavior, but only one of the special terms used when denoting various forms of misconduct. In fact, a similar approach can be identified at the national level of regulating the analyzed sphere of legal relations.
In our opinion, based on an analysis of the international, regional and domestic levels of legal regulation pertaining to the compensation for damage caused by the judiciary, and doctrinal approaches to this issue, it is feasible to employ the following categories for different types of wrongful behavior: "unlawful decisions, acts or omissions," or "wrongful activity, inactivity," or "wrongful act in the form of an offense or objectively wrongful conduct," and so on. We believe that the category "miscarriage of justice," due to its content and scope, cannot be used as a generic term (that is, as an analogue of the category "unlawful behavior") for special terms (i.e. forms of wrongful behavior). Therefore we consider the implementation of the provisions of international instruments into national legislation inappropriate, given the state's obligation to comply with an adequate level of guarantees of rights and freedoms of person, to prevent the of narrowing of the content or scope of these rights and freedoms, and to ensure that effective mechanisms are in place to protect them in case of violation, non-recognition or challenge.
Thus, as has already been noted in this paper, the legislation of Ukraine describes the wrongful conduct of judicial officials as "illegal decisions, actions or inaction." This raises the issue of whether the statutory list of "illegal decisions, actions or omissions of the court" is exhaustive (closed). Based on a systematic interpretation of the provisions of section 1176 of CC of Ukraine 17 (especially subsections 1 and 6 of this section) and sec- ), all of which could be considered as a practice of the European Court of Human Rights (hereinafter -the ECHR) as a source of law in Ukraine. 32 We support the position of these scholars and think that it would be suitable to expand the list of unlawful acts of judicial bodies and their officials, following the approaches of the ECHR.
Particular attention should be paid to the case of compensation for damage caused to an individual or legal entity as the result of a court rendering an illegal decision in a civil case (subsection 5 of section 1176 of CC of Ukraine). Based on the literal wording of the text of the analyzed provision of CC of Ukraine, we can conclude that it only concerns compensation for damage caused as a result of rendering an illegal decision in a civil case. That is, when the illegal decision has been delivered on an administrative or commercial matter, compensation for damage under subsection 5 of section 1176 of CC of Ukraine is impossible. Obviously, in this case, we should apply the provisions of subsection 6 of section 1176 of CC of Ukraine, with the possibility of compensation for damage on the general terms established by sections 1173, 1174 of CC of Ukraine. This raises the issue of the feasibility and effectiveness of such an approach to the legal regulation of analyzed relations, because actually the legislator establishes different modes of regulation for identical (same type) relations, since, in contrast to subsection 5 of section 1176 of CC of Ukraine, under sections 1173, 1174 of CC of Ukraine, damage is compensated for regardless of the fault of the public authority or official. We believe that there are no convincing arguments in support of, or rationale for, this legislative approach, so there are substantial doubts concerning its further preservation.
In this regard, it is necessary to amend subsection 5 of section 1176 of CC of Ukraine, as follows
:
The damage caused to an individual or legal entity as a result of the court rendering a wrongful (illegal) decision 34 It should be noted that the proposed legislative change corresponds to the current procedure of compensation for damage caused by the judiciary. That is why, taking into account the procedure of compensation for such damage proposed in this author's recent publication, 35 the above-mentioned wording of subsection 5 of section 1176 of CC of Ukraine will require additional changes to determine the source of the compensation:
The damage caused to an individual or legal entity as a result of the court rendering a wrongful (illegal) decision in an civil, commercial or administrative case shall be fully compensated from the special accumulative account of the individual judge for funds with the intended purpose, in the case of finding that judge's acts led to the delivery of the wrongful (illegal) decision by a court's conviction, that has come into force, and proportionally, as determined by the court, or in the case of the failure of such a determination -jointly and severally. 36 If there are insufficient funds in the judge's accounts, the sums due as compensation are paid by the state.
It should be noted that some scholars 37 consider the rule of damage compensation only in case when the judge's guilt is specified in the court's sentence, as an arbitrary limitation of the responsibility of the state, which violates the constitutional rights of access to justice and compensation of damage. Limitations of compensation duty can be either substantive, relating to the conditions of compensation, or procedural, directly related to the procedure of compensation. Obviously, the rule of subsection 5 of section 1176 of CC of Ukraine envisages both types of limitations. The substantive aspect is to change the presumptions: from the civil presumption of the wrongdoer's guilt (subsection 2 of section 1166 of CC of Ukraine) to the criminal presumption of innocence (subsection 2 of section 2 of the Criminal Code of Ukraine). In addition, there is a paradoxical situation: the possibility of the liability of the actor (the state) is made dependent on whether one of the bodies of this actor will be able to prove the guilt of another of his body. At the same time, a wronged person has limited opportunities to prove one of the conditions of liability -guilt. Therefore scholars propose establishing a broader liability for damage caused in the course of justice, noting that for the purpose of revision of judgments and of liability for damage resulting from the exercise of judicial power, it is necessary to establish the following statutory rules: compulsory previous recognition of the judicial act which caused damage to the person as wrongful (illegal); and prior use of all possible legal remedies to review and appeal against the judicial act which caused damage. We consider the position of these scholars one that deserves attention, because it is also confirmed by the approaches of national jurisprudence. Thus, the Higher Administrative Court of Ukraine in its ruling from May, 10, 2006 pointed out that the courts could only appeal acts, actions or omissions of the judicial officials, if those acts, actions or omissions belonged to the managerial rather than procedural activity of the judge. An appeal against the procedural activity of the judge in the course of justice cannot be made by submission of the civil claim. 38 In accordance with the resolution of the Plenum of the Supreme Court of Ukraine from June, 12, 2009 no. 6: On some issues arising in the judicial practice in taking proceedings before administrative courts and their consideration of administrative lawsuits against the courts and judges 39 it is clarified that in understanding the provisions of subsection 1 of section 2, § § 1, the aforementioned explanations of the Supreme Court of Ukraine correspond to the provisions of Articles 62, 126 and 129 of the Constitution of Ukraine, which stipulates that a judgement and the acts or omissions of the courts connected with it in matters of justice related to the preparation, consideration of cases in courts, etc., may be appealed in accordance with the procedural laws, not by appealing their actions to another court, as this violates the principle of judicial independence and the prohibition of interference with the settlement of the case by the proper court. In this connection the rules of the Civil Procedural Code of Ukraine (hereinafter -CPC of Ukraine) or other laws of Ukraine do not provide the court examination of the plaintiff 's counts, regardless of their presentation and purport, the subject-matter of which, in fact, is, an appeal against the procedural activity of the court (judge), related to the proceedings. Thus, in this case the opening of the proceedings should be refused under § 1 of subsection 2 of section 122 of CPC of Ukraine, and in the event that the proceedings are opened they should be closed under § 1 of subsection 1 of section 205 of CPC of Ukraine. Therefore, in our opinion, the establishment of a uniform rule on state responsibility for any wrongful (illegal) decisions, actions or omissions of the judiciary or their officials -which resulted in damage to the rights, freedoms or legally protected interests of a person, regardless of whether the damage was caused in the course of justice or due to other procedural activity, and regardless of whether there was a court sentence which established the judge's guilt -is one of the key directions for future legal reform in Ukraine. Such an approach to the legal regulation of the analyzed relations will correspond with the international standards of judicial independence and facilitate the formation of an effective means of protection of a person's right to compensation for damage caused by the judicial authority and provide additional guarantees of the realization of this right in Ukraine. Furthermore, we believe that the procedure of compensation for damage that was analyzed in detail in the author's aforementioned publication, and the legislative changes and amendments proposed in this paper, should be introduced in Ukraine. The wrongfulness of liabilities for the infliction of damage by judicial authorities takes on a special character and specific content, so it should not be considered from the standpoint of general tort. In connection with this, making changes to a number of legal acts governing relations on compensation for damage caused by the judiciary, to replace the category of "illegal decisions, actions or omissions" in the category of "wrongful (unlawful)," might be proper or the legislation of Ukraine.
Three forms of unlawful behavior: namely decisions, acts and omissions, are related to the obligations of compensation for damage caused by the judicial authorities. Analysis of the international, foreign and national levels of legal regulation of the studied relations illustrates the variety of the legal system's approaches concerning the definition and the list of unlawful decisions, acts or omissions of the judiciary, which may do harm to a person. The category "miscarriage of justice" is used as a generic term for the aforementioned forms of wrongful behavior under the provisions of some international instruments and legislation of some foreign countries. In our opinion, usage of the categories "unlawful decisions, acts or omissions" or "wrongful activity, inactivity" or "wrongful act in the form of an offense or objectively wrongful conduct" and so on, is appropriate for different types of wrongful behavior.
The problem of extending the list of wrongful actions of judicial bodies and their officials is particularly relevant for Ukraine, considering the practice of the European Court of Human Rights.
Particular attention should be paid to the case of compensation for damage caused to an individual or legal entity as a result of a court rendering an illegal decision in a civil case (subsection 5 of section 1176 of CC of Ukraine). We believe that it is necessary to amend subsection 5 of section 1176 of CC of Ukraine, as follows:
The damage caused to an individual or legal entity as a result of a court rendering a wrongful (illegal) decision in a civil, commercial or administrative case shall be fully compensated from the special accumulative account of the individual judge from funds with the intended purpose, in the event of finding the corpus of criminal offense in the judge's acts that affected the delivery of the wrongful (illegal) decision by a court's conviction, that has come into force. The damage caused to an individual or legal entity as a result of a panel of judges acting as a court rendering a wrongful (illegal) decision in civil, commercial or administrative case shall be fully compensated from the special accumulative account of the particular judges, who have comprised the panel, from funds with the intended purpose, in the case of corpus of criminal offense in judge's acts that affected the delivery of the wrongful (illegal) decision by a court's conviction, that has come into force, and proportionally, as determined by the court, or in the case of failure of such determination -jointly and
